BEFORE THE MISSISSIPPI EMPLOYEE APPEALS BOARDENPLOVEE APPEALS BOARD

JOHN PAUL MCIDANIEL & APPELLANTS
BARBARA THOMPSON ’

VERSUS DOCKFET NOS, 13.021, 13-022
MISSISSIPPI DEPARTMENT OF CORRECTIONS RESPONDENT

FULL BOARD QRDER

These consolidated matters came on for consideration before the Mississippi Employees
Appeal Board (“"MEAB™), en banc, on \ppeal from the Mississippt Department of Correctons
(“MDOC™) uf the Order of the Heanng Officer dated August 30, 2013, and the MIEAB after having
considered the Order, the Record in this case does find that the Order of the Hearing Officer is
well-taken and should be Affirmed in its entrety,

John MeDaniel and Barbars Thompson were emploved as Correctional Officers by the
MO ar The Foreest G Commumnity Work Cenrer ("FOCWC"). They were termunated from
their posinons for breach of scearity and falsification of tecords afrer two mmates escaped. John
McLamel and Barbar hompson appealed theie termimanons. O Aprl 19, 2013, MILAB
consoldated thar appeals, MIZAB heanngs were head on June 4, 2013 and July 2, 204 3. Hearing

Officer, Tngrd D, Willams foand as follows:

Bath McDaniel and Thompson had been employed with MDOC for

I8 years at the ame of the escape which was the impetus or their
reommnanon. MIDOC SOP Number 16-06-01 on Offender Counr and
Movement, as it existed at the time of the Ocrober 21), 2012, escape,
wis vague with regard 1o the specific procedures for cach tvpe of
required count. Flowever it is clear that the policy cequitedd w4 count
w which "\ otfenders movemear and tatking will ccase unel an
accurate count s obramed. ANl offenders in the center will he
counted  simubiancously, each at a specific locaton.  Olne staff
member will count, usiy, the recount roster . "ar o miamum of
once per hour. Thompson and Mcldaniel, did not count the inmates
an October 20, 2012, as prescribed by that MO policy. However,
MeDaniel and Thompson did conduer the counts



pursuant to standard practice, which had been repeatediv condoned
by their immediate supervisor. 1t was difficuls if not impossible for
McDaniel and ‘thompson, as the only twu officers on dury o follow
the policy as writen.  McDaaiel and Thompson did not count
competently at the 1643 hours (445 pm.) count, and somchow
missed the facr that two of the inmates were missing. Martin and
Bass cscaped ar approximarcly 1430 hours (230 pan).  Clearhy, if
MeDanel and Thompson had  counred more carefully the inmate
escape would have been  detected at the 1645 hours (4:45 pam.)
couat. s a result the cscaped  inmares  had an additional 36
wnutes before the inmate escape was discovered, dodag the count
at the shift change. In McDamiel and Thompson's termination letters
MDO( correctly stated that they “failed ‘to ‘énsurc that all niecessary
offcnder head counts were properdy conducted ar the Farrest County
QW an QOcrober 20, 212"

However, it s more than evidenr thar Mcldaniel 7 Thomipsiin
had nor been required o follow  the policy exactly  as written and
0 fact may not have been able o follow the policy exactly as
wrnen, The sssue then is whether MeDaniel/ Thompsen's failure to
competensly count, in the manner which they had been allowed o
count, amounted 10 a “breach of ageacy security or confideatialiey.”
There is no evidence that McDamel or Thompson did or failed 10
do anvthing that contributed fo the acrual inmate cscape at 1430
houre (2:30 p.m.).  McDaniel and ‘Thompsan arc actually chacged
with miscounung the nmates ar 1445 hours (445 pam.), and as a
result the uunal search for the inmates was conducted as though the
mmates had escaped within the 30-45 minure window berween
the 1645 hours (45 pm.y formal coune and the 1730 houns (5:30
p.mj cernfied count ar the sheft change.

The queston then is does the miscount at 1645 hours (4:43
p-m.; m and of wself cogsutute a breach of seonnty. The obvious
ANSWEE 1y e,

lt is obvious thut McDanie! and ‘Thompson were terminated
because their mustake prevented MIOK from conducting a proper
search tor the inmates and because the inmmates commiitted 8 murder
while they were out of the facility. These results are not evidence that
Mcbamel and ‘Thompson's miscount constituted a breach of securicy.

Mcldantel was also charged with prviding 2 falsified
statement to lnvestigtor James Cooksey on November 1, 2012, [n
that statement McDamel specifies that he did. three formal counts
that day, he did not verify that they did them comperently.  There 1s
na evidence McDaniel's statemient was i any way false.

Thompson was alsa charged with recording formal head
counts, when they were nor conducted,  and providing 2 fabe
statemicnt on November 2. 2012, McDaniel recorded the *formal”
cuunts as allowed by her immediate supervisor. bn her seatemient she
specified o that she paracipated in the three formal counts as
specificd 1 MDOC SO Number 16-06-01, as had been condoned



by her supenvisor. Thompson's written starement includes the

following wording “the offenders were allowed o go out on the rec

yard unul they were brought in at 1645 hours for supper. They were

racked down and counted before feeding at thar time.  All offenders ]
were present and accounted  fur.”  Thompsen believed thae all

offenders were present and accounted  for ar feeding ame on

October 20, 2012, Her restarement of the facts as she believed them

tor be does not consunate a false staremen,

For the foregomng reasons John McDaniel and  Barbara
Thompson's eemunanons from MDOC are reversed and they are
ranstated with all rghts and benefis including back pay, and
attendant benefits 1o the dace.

The rules and regulations of the Mississippi State Personal Board clcafly aliocates the burden
of prewsf 1 the Appellants 10 show by a preponderance of the evidence thar the reasons stated in
their termunadon notices are nat true or sufficient for the actions tken by MDOC.

It 1s clear through the record and tesameony that while Thompson and McDaniel may sot
have conducted counts as ser forth n MDOC SO Number 1640601, they were not been required
t follow the count policy exactly as writen. Both parties belivved their acuons were proper and
they only performung their dunes as usually performed. Northing in the record sugpests the
\ppellants” acrions contsibueed o the escape of the mmates, nor does the record support they
weatonally made any false strements o atempred to conceal anything from MIDOC.

In this case, there ts creditable and sufficiens evidence in the record to suppost Hearing
Ofticer Willams® decision. For these reasons, the Heanng Officer’s decivion, dared Auguse 30, 2003,
reinstating John MéDanicl und Barbara Thompson is praper and heeeby AFFIRMED.

SO ORDERLLD, this the 3+ Uay of February, 21114,

MISSISSIPPLEMPLOYEE APPEALS BOARD
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