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This couse come on for heoring on August 30, 2012. in Jockson, Mississippi. The

Appellont, Chorlolïe Smifh. wos represented by Chokwe Lumumbo, ond Dovid Scott

represenîed The Mississippi Deportment of Coneclions {"MDOC").

The Appellonl, chorlolte smilh, wos employed by The Appellee, MDoc, os o

Correclionol Psychologicol Evoluotor. Smith wos terminoted from her employment on

December 31,2002, for the olleged commission of two Group Two No. One Offenses

{specificolly, refusol to follow her supervisor's inslruclions, ond foilure lo notify her

supervisor lhot she would not report lo work); ond one Group Three No. Nine ond one

Group Three No. ll Offense {specificolly threotening her supervisor}. Afler o heoring

before The MEAB, on November 4,2A03 The Heoring Officer found os tollows:

[b]osed on the totolity of lhe circumstonces, the evidence of threols ond
coercing by the Appellonl is wilhoul meril. The chorges ossocioled wiih

the Group Three, No. Nine {9). ond Group Three. No. I 1, musl be dismissed

ond oll disciplinory oction ossocioted therelo rescinded ' . ,

The Appellonl foiled lo meet her burden os 1o ihe two {2} Group Two {2)

chorges of insubordinolion. The Appellont could hove received discipline

ronging from o wrilten reprimond lo o suspension from duty for one work
week on eoch chorge or o demolion or dismissol'

With the more severe chorges hoving been dismissed, this molter should

be remonded bock 1o the oppointing outhority to reconsider the

oppropriole disciplinory oclion bosed on lhis Order.

The November 4, 2003, Heoring Officer's Order wos oppeoled lo The MEAB Full

Boord by both porties, The MEAB Full Boord offirmed the Heoring Officer's decision.
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Subsequently, bolh porlies oppeoled The MEAB Full Boord Order to the Hinds County

Circuit Court. On Augusl30, 200ó, the Hinds County Circuil Court offirmed The MEAB

decision, ond remonded lhe motler bock lo The MEAB "for oclion consislenl with lhe

ruling of lhe court," Pursuonl lo thot Order, The MDOC decided to terminote Smith

bosed on lhe commission of the two Group Two violoiions in q one yeor period thql were

offirmed in lhe November 4.2003, MEAB Order. On November 6,2046, The MDOC

moiled o lelter to Smith notifying her of her terminolion, effeclive December 31, 200ó.

Thol leller wos relurned morked os undeliveroble. Ten monlhs loler Smith's ollorney

confocted The MDOC regording her reinslotement to employmenl qnd wos notified thot

Smilh hod been terminoted. On Oclober 7,2A1A, Tweniylhree doys following the receipf

by Smith's ottorney of the nolice of terminotion, Smith filed o motion in Hinds Counly

Circuit Court to enforce the November 4,2AA3,judgemenl. On AuguslB,2009, The Hinds

Counly Circuit Court dismissed thot Motion for lock of jurisdiclion. On September ì. 2009.

Smith filed o Motion to Enforce lhe November 4,2003, judgemenl with The MEAB. On

Moy 4, 20.l2, The MEAB dismissed thol Molion for lock of jurisdiction, ond lhot Order wos

loter offirmed by The MEAB Full Boord. The MEAB Full Boord Order wos oppeoled to the

Hinds Counly Circuif Court, ond on Morch ì5, 2012, the Hinds Counly Circuit Court issued

on Order stoling os follows:

The Court finds thol this cose should be remonded to lhe Sto'Ìe Employee
Appeols Boord for on Out of Time Appeol. The Mississippi Employees
Appeols Hondbook provides lhol qn oppellonl's time for oppeol expires l5
doys ofter he receives nolice of odverse oclion, or l5 doys ofler thot
odverse oclion hos been loken; whichever occurs first. ln the presenl
cose the oppellont's right to oppeol under the rule expired November 21,
200ó. This wss l5 doys offer lhe lerminotion ond over l0 months before
oppellonl counselreceived notice of the ierminolion. Since the possoge
of l5 doys ofter the terminolion occurred long before ony nolice,
oppellont hod obsolutely no opporlunily to comply wilh the rule. The
Court olso finds thot becouse the MDOC díd nol seriously reconsider
discipline in lhe obsence of lhe lwo Group llloffenses the MDOC should
be compelled lo comply with the Courl ond Boord orders in this regord.

The Court, therefore hoving reviewed fhe briefs ond submissions in regord
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lo soid oppeolond being fully odvised in lhe premises therein, finds ond
orders thot soid cose be REMANDED to the Slole Employee Appeols Boord
for qn OuÍ of Time Appeol.

The Originol Heoring Officer who heord lhe evidence with regord to the two

Group two chorges of insubordinoiion found thot "The Appellont foiled to meet her

burden os to the two {2) Group Two (2) chorges of insubordinolion." Thot delerminqlion

wos offirmed in the August 30, 200ó, Order issued by ihe Hinds Counly Circuit Courl.

Accordíngly, we occept os foct thot Smith commilted the two group two octs of

insubordinolion. Therefore, lhe only determinotion for lhis tribunollo mqke is welher lhe

Appellee correctly terminoted Smith on the bosis of lhose chorges.

According to The MEAB rules os they exisled in December of 200ó, Smith hod lhe

burden of proving thoi the oction loken ogoinst her wos orbilrory, copricious, ogoinsl the

overwhelming weighl of lhe evidence ond meriied lhe relief requested.

Ihe MississippiSupreme Court hos defined orbilrory ond copricious os follows:

"ArbiÌrory" meqns fixed or done copriciously or ol pleosure. An ocl is

orbílrory when it is done withoul odequotely determining principle; not
done occording to reoson or judgment, but depending upon the will
olone, -obsolute in power, lyronnicol, despotic, non-rotionol, -implying
eilher o lock of understonding of or o disregord for the fundomenlol
nqlure of things.

"Copricious" meons freokish, fickle, or orbilrory. An oct is copricious when il
is done wilhout reoson, in o whimsicol monner, implying either o lock of
understonding of or o disregord for the surrounding focls ond setlled
controlling principles. . .

Smilh Counly School Dislricl v. Bsrnes, 90 So.3d (Miss. 2012), Sf. Dominic-Jockson

MemorialHosp. V. MississippiStofe Deportment of Health,9l0 So. 1077 (Miss.2005l,

Altalla County Board of Supervisors v. Mississippi Stofe Deportment of Heallh, Só7 So. 2d

ì0ì9 (Miss.2004).

Smilh submitled copies of other disciplinory octions loken by The MDOC in which

employees were chorged wilh Group lll offenses, ond were reprimonded or suspended,

os evidence ihqt Smilh's lerminolion wos orbilrory or coprlcious. Whoi lhose disciplinory
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qctions hqve in common is thol lhe underlying focts ond círcumstonces, on which ihe

disciplinory octions were bosed, involved octions on lhe port of the employees

evídencing o lemporory lock of judgement wilh regord lo inmoles. None of the coses

involved chorges of insubordinotion for foilure or refusol to follow o supervisor's direclive.

Consequently, il wos not orbilrory or copricious forThe MDOC not to consider, prior to

Smith's initiol terminotion,lhose disciplinory octions in delermining whot discipline Smilh

meriled for the commission of iwo group two offenses of insubordinotion.,

Furthermore, The MDOC held on Administrotive Review Heoring wherein lhe

Heoring Officer determined thol Smilh twice defied her Supervisor's direclions. The MEAB

Heoring Officer offirmed thol fíndíng. The MDOC wos under no obligotion lo hold

onofher Adminislrolive Heoring in the moller. AllThe MDOC wos required lo do wos

reconsider lhe discipline imposed for those offenses. Smith's cose wos reviewed by fhe

Agency's oltorney ond opproved by lhe Agency's Director. There is no evidence ihot

the review ond concurrence were orbilrory or copricious os defined by the Mississippi

Supreme Court.

For lhe foregoing reosons, Smith's terminotion is offirmed effecîive December 31,

200ó. Therefore, Smith is oworded bock poy ond benefils from Jonuory '1, 2003, lo

December 31, 200ó, subjecl to ony offset for woges eorned during lhot period.

SO ORDERED THIS THE 7th DAY OF November.2012.
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BY: A4'U-
IN D DAVE W¡ILIAMS
Heorlng Offlcer
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